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Draft Opinions of the ICC Banking Commission

Attached are the new consolidated draft Opinions, in the sequence TA915-920, for discussion during the October 2021 Banking Commission meeting which will be held virtually. TA911 has been withdrawn. 
In accordance with the agreed procedure, comments are to be sent to the secretariat NO LATER than 2 weeks prior to the Commission meeting. National Committees are therefore requested to send any comments, as a word document attachment only, by:

21 September 2021, end of business day (CET). Comments received after this date may not be considered.
To: Tomasch Kubiak: Tomasch.KUBIAK@iccwbo.org
Please also copy your comments to:

David Meynell: davidmeynell@aol.com 

Glenn Ransier: glenn.ransier@wellsfargo.com 

Kim Sindberg: kim@kimsindberg.com
Gary Collyer: gary@collyerconsulting.com 
In the event you have no comments to any or all of the draft Opinions, we would still appreciate receiving a response giving your agreement. This will provide us with a more complete consensus of feedback from National Committees.

As recently announced, Opinions will now be handled on a quarterly basis. The first meeting of 2022 will be on 26 January 2022 and will be handled via video conferencing – please mark your calendars accordingly. Further details will follow within the usual timeframe. 
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Document 470/TA.915 

Dear Ms. Ooghe,

Thank you for your query regarding UCP 600. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE
A credit, subject to UCP 600, was available with the issuing bank by deferred payment at 180 days after bill of lading date. The credit required presentation to the issuing bank of usual documents but also stated in field 47A two conditions as follows:

quote

A PHOTOCOPY OF ALL DOCUMENTS REQUIRED IS REQUESTED FOR ISSUING BANK’S FILE, OTHERWISE USD 25.00 (OR EQUIVALENT) WILL BE DEDUCTED FROM THE UTILIZATION AMOUNT.
DOCUMENTS MAY NOT BE STAPLED, OTHERWISE USD 25.00 OR EQUIVALENT) WILL BE DEDUCTED FROM THE UTILIZATION AMOUNT
unquote

The beneficiary presented the required documents, as required in field 46A, to its bank which found them complying with the credit. When forwarding the documents to the issuing bank the presenting bank forgot to include one set of photocopied documents for the issuing bank’s file as requested in field 47A. It also forgot to remove the staples from the packing list.

The issuing bank refused the documents stating as discrepancies: “Photocopy of all documents for issuing bank not presented” and “Packing lists are stapled”. 
No discrepancies were mentioned concerning the required documents. 

The presenting bank objected to this refusal stating that both conditions are “administrative conditions” which do not affect the conformity of the required documents and that the issuing bank was only allowed to deduct the fees as stipulated in the credit.

After some further discussions, the issuing bank withdrew its refusal and incurred the deferred payment undertaking (deducting USD 50).

For some years, we have seen more and more credits with a condition for an extra set of photocopies of all the documents, or that no documents may be stapled.  

We have the following questions:

1) Is a missing extra set of photocopies a valid discrepancy?

2) Is the fact that some documents remained stapled a valid discrepancy?

In the opinion of our National Committee, such refusals are unjustified although we cannot refer to a specific article in UCP 600. The basic principle of a L/C is to honour the presentation of complying documents which ultimately serve the applicant's purpose. Although we have no details on the application made by the applicant, we assume that both conditions under field 47A were only added or inserted by the issuing bank for the convenience of its processing. Such “administrative conditions” are comparable with the requirement that "all documents must show L/C number" where several Opinions concluded that non-compliance with such a condition is not a valid ground for refusal.  Furthermore, these terms state that failure to meet such conditions will result in a “penalty fee”. It is logical that a presenting bank which did not comply with these “administrative conditions” has to bear the consequence thereof (i.e., it has to bear the penalty fees) but that should remain the sole consequence.

UNQUOTE
ANALYSIS

This query highlights the increased anecdotal evidence of the bad practice of some issuing banks incorporating their own ‘administrative conditions’ to a documentary credit, often subsequent to receiving issuance instructions from an applicant. The two examples mentioned in the query relate to a requirement for an extra set of photocopied documents, and that documents should not be stapled together. 

In this query, the issuing bank used the non-compliance with both conditions as the basis to treat the documents as discrepant. However, and based on the wording of each condition, there was no basis for issuing a refusal notice. Failure to comply with one or both of the conditions would only result in a deduction of USD25 (in each instance) from the settlement made by the issuing bank. From the text of the query, this deduction was recognised by the presenting bank as being due and it is noted that the issuing bank later withdrew its refusal and applied the deductions. 

Based on the apparent acceptance of the two conditions by the beneficiary, and the beneficiary failing to comply with those conditions, the two fees were deductible.

Further commentary.

The ICC Banking Commission can neither mandate nor limit the terms and conditions that an issuing bank may choose to include in its credits. However, the ICC Banking Commission does have a key role in supporting and promoting good practice in the world of documentary credits, not least based upon the principles established in the UCP 600 and ISBP 745.

Nonetheless, whilst the ICC Banking Commission cannot force banks to refrain from such practices, nor can it prevent banks from charging fees should such conditions not be complied with, these type of conditions should not be incorporated by an issuing bank as a means to reduce its own internal ‘administrative’ requirements. Credits are in place in order to facilitate payment, not to simplify the issuing bank’s document examination processes. 

Over the years, a number of ICC Opinions have focussed on the inclusion of administrative type conditions. The most common relating to a requirement for all documents to quote the credit number. The latest of these is Opinion R852 (TA774). These opinions highlighted that the condition is generally added to benefit an issuing bank when one or more documents may become astray during the examination process. The conclusions indicate that unless the inclusion is for a local customs or regulatory purpose, and the credit so indicates, a failure to comply should not result in the refusal of the documents for that reason.

Clearly, an ‘administrative condition’, once incorporated into a credit, should not be ignored but should not, by itself, be considered as a basis to refuse the documents. Furthermore, it does not mean that such conditions indicate good practice. 

With regard to stapled documents, it should be noted that a refusal on the grounds that documents should not be stapled contrasts with the practice stated in ISBP 745 paragraph A24, which provides that documents may be bound together as a means of determining that the pages represent one and the same document.  

On the issue of an extra set of photocopied documents, this could practically be accommodated by requiring an additional copy when listing the documents in the credit, e.g., instead of ‘invoice in original and one copy’, amend to ‘invoice in original and two copies’.  

Neither a nominated bank nor a beneficiary should be expected to complete ‘administrative tasks’ on behalf of an issuing bank.  
CONCLUSION

1. No.

2. No.

For this query, the issuing bank was entitled to deduct the USD25 fee in respect of each condition.

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).

Yours Sincerely,
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Document 470/TA.916

Dear Prof. Deli,

Thank you for your query regarding UCP 600. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE
On 25 March 2019, the advising bank received a documentary credit issued under UCP 600 for an initial amount of USD 465,000 with the following terms and conditions: available at any bank in Country I by negotiation, without confirmation, partial shipment allowed, expiry date 21 May 2019, latest day of shipment 30 April 2019 and presentation period 21 days.
The advising bank advised the credit to the beneficiary indicating that they did not accept the nomination to negotiate. The issuing bank was not informed of this decision. 
Subsequently, the credit was increased to USD 472,500 with a new expiry date of 6 July 2019 and latest shipment date of 15 June 2019.
 
In availment of this letter of credit the following presentations were made within the presentation period (21 days):
7 May 2019 for USD 136,117.80
14 May 2019 for USD 146,478.15

16 May 2019 for USD 129,109.05
14 June 2019 for USD 60,795.00

After a preliminary verification (not having accepted its nomination to negotiate), the advising bank forwarded each set of documents to the issuing bank. The issuing bank neither acknowledged nor sent any refusal message.

On 25 June 2019, the advising bank informed the beneficiary that the issuing bank had not given any acceptance or refusal of the documents and the beneficiary decided to act directly by contacting its commercial counterpart. The advising bank, through its Correspondent Banking Department, repeatedly requested a response, but the issuing bank never replied even though the courier tracking system showed that the presentations had been delivered. 
On 03 July 2019, in the absence of an acknowledgment or refusal of the documents, the advising bank requested confirmation and details of the payment of the documents for USD 136,117.80 which was a partial payment “at sight” scheduled in the credit but, once again, there was no reply.
Only on 12 August 2019, i.e., 3 months after receipt of the documents, the issuing bank sent a SWIFT MT999 message indicating that "... the consignments/goods are not as per specification of documentary credit. Port customs authority of [Country B] had suspected and informed that the consignments contains forbidden and harmful swine/ porcine and anthrax/bovine. For this reasons customs temporary suspend/ stopped to release the imported consignment.”

With the aim of assisting its customer, the advising bank sent many requests in order to clarify the situation, but only on 7 October 2019 the issuing bank (now always by email) sent a copy of a petition no. 9217 connected to the SWIFT message of 12 August 2019. This petition showed that the issuing bank had to pay a "duty". At the same time, however, the issuing bank informed the advising bank by e-mail that the documents sent in May and June 2019 were still kept and had not been delivered to the applicant.
 
The advising bank, failing to assert the application of the UCP 600, decided to explicitly request the intervention of the Central Bank with a letter from their Representative Office which is located in the country of the issuing bank, reporting all the events of the pending transactions.
In December 2019, the advising bank was informed by its Representative Office that the High Court (before which the Central Bank itself had brought the matter) would give an answer within one month. In the meantime, in December 2019, the exporter also acted independently to obtain feedback locally. They hired a local lawyer who prepared a "Legal notice" which was sent to the issuing bank, demanding the settlement of the due amount within 15 days of receipt of the notice 
At the beginning of January 2020, two amounts were credited to the beneficiary's account without any details about the L/C “blocked/frozen”. These were the presentations for USD 129,109.05 for which USD 128,889.05 was received with value date 09 January 2020 and USD 146,478.15 for which USD 146,258.15 was received with the same value date. The issuing bank gave no indication as to the reason why only these two presentations had been paid.

On 03 February 2020, the advising bank sent a payment reminder to the issuing bank and on 04 February 2020, the issuing bank replied specifying that no additional payment could be processed as a new petition had been filed (no. 519/2020) which “blocked/froze operations until the High Court issues a judgment.”
On 06 February 20, the advising bank reiterated that the documentary credit, by its nature, is a separate operation from the underlying commercial contract, but the issuing bank reaffirmed its obligation to comply with the decision of the High Court.

On 12 February 2020, the advising bank underlined the delays in the application of the UCP 600 sub-article 16 (d) and the ensuing application of UCP 600 sub-article 16 (f) which prevents the issuing bank from considering the presentation as not complying.

On 17 February 2020, the issuing bank, after keeping the documents several months and without any previous communication, returned the documents held at their counters since May 2019.  The remaining drawings of 7 May 2019 for USD 136,117,80 and 14 June 2019 for USD 60,895.00 were never paid.

We will be grateful if the Banking Commission would express their opinion about the following comments:

1. The issuing bank’s behaviour was not in line with UCP 600 sub-articles 14 (b), 16 (c) and 16 (d).  

2. UCP 600 sub-article 16 (f) is applicable and the issuing bank was precluded from claiming that the documents do not constitute a complying presentation. On the sixth banking day after the receiving of the documents, failing sending a refusal notice to the presenting bank, the issuing bank was obliged to honour the presentation.

3. The issuing bank informed the reason of non-payment 3 months after the presentation of documents and it was not due to an injunction of non-payment by a public authority but a problem about the nature on the goods.

4. The continuous lack of collaboration of the issuing bank which is outside the current international banking practice in documentary credit operations.

UNQUOTE

ANALYSIS

Based upon the content of the query, a UCP 600 article and several sub-articles are directly applicable. 

Article 5 states that: ‘Banks deal with documents and not with goods, services or performance to which the documents may relate’.

Sub-article 7 (a) states that provided the stipulated documents are presented to the issuing bank and are compliant, then the issuing bank must honour. Furthermore, as stated in sub-article 7 (b): ‘An issuing bank is irrevocably bound to honour as of the time it issues the credit.’


Sub-article 14 (a) highlights that an issuing bank must examine a presentation to determine, on the basis of the documents alone, whether or not the documents appear on their face to constitute a complying presentation. In addition, and in accordance with sub-article 14 (b), an issuing bank shall have a maximum of five banking days (emphasis added) following the day of presentation to determine if a presentation is complying. 

As stated in sub-article 16 (d), if an issuing bank refuses to honour, then its notice of refusal must be given by telecommunication or, if that is not possible, by other expeditious means no later than the close of the fifth banking day following the day of presentation. Should this not be provided by the close of the fifth banking day following the day of presentation, then, in accordance with sub-article 16 (f), the issuing bank shall be precluded from claiming that the documents do not constitute a complying presentation.


At various times during May-June 2019, four separate presentations were made under the credit. The advising bank, pursuant to a preliminary examination of the documents and electing not to act on its nomination, merely forwarded the documents to the issuing bank.


Based upon the content of the query, no advice of refusal was ever sent by the issuing bank for any of the presentations. 


The issuing bank remained silent until 12 August 2019, when a SWIFT message was sent to the advising bank indicating that “the consignments/goods are not as per specification of documentary credit”.  This message was clearly outside the required five banking days required by sub-article 16 (d) and, clearly, did not constitute an advice of refusal as required by UCP 600 sub-article 16 (c). As such, sub-article 16 (f) applies, and the issuing bank is precluded from citing any discrepancy and must, therefore, honour in accordance with sub-article 7 (a).


Subsequently, on 7 October 2019, the issuing bank sent a copy of a petition no. 9217 connected to the SWIFT message of 12 August 2019 apparently showing that the issuing bank had to pay a "duty , and that documents had not been delivered to the applicant. Once again, this did not constitute an advice of refusal as required by UCP 600 sub-article 16 (c).

The issuing bank failed to respond further until January 2020, when two of the four presentations were finally honoured, at least in part. The remaining two presentations were never honoured, although the issuing bank stated, on 4 February 2020, that no additional payment could be processed as a new petition had been filed (no. 519/2020) which ‘blocked/froze operations until the High Court issues a judgment’. Eventually, on 17 February 2020, the two remaining presentations were returned to the presenter.

From the text of this query, the issuing bank neither acted in accordance with the doctrine of UCP 600 nor established international standard banking practice in documentary credit operations. Typically, a bank’s actions with regards to credits will occur “without delay”, as noted in various UCP 600 articles and within the timelines stated in UCP 600 for the examination of documents and the refusal thereof (if applicable).
CONCLUSION

1. Agreed. The issuing bank did not act in accordance with UCP 600 sub-articles 14 (b), 16 (c) and 16 (d).

2. Agreed, UCP 600 sub-article 16 (f) is invoked and the issuing bank must honour.

3. Agreed. Banks do not deal with goods, and refusal can only be predicated upon the documents themselves and in line with the timeframes stated in UCP 600 sub-article 16 (d).

4. Agreed. The issuing bank’s actions were not in line with international standard banking practice in documentary credit operations and constitute bad practice.

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).

Yours Sincerely,

[image: image3.emf]


Knowledge Solutions 











Andrew Wilson

Global Policy Director

International Chamber of Commerce

Finance for Development

Banking Commission

Mr. Ahsan Aziz
Chair, 

ICC Pakistan Banking Commission
ICC Pakistan
V. M. House, West Wharf Road, 

PO Box 4050 

74000 Karachi

Pakistan

25 May 2021





Document 470/TA.917

Dear Mr. Aziz,

Thank you for your query regarding URC 522. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE
On 3 July 2020, documents for USD 38,775.20 were sent by the remitting bank to the collecting bank with the following conditions, among others, mentioned in the collection instruction:

Please confirm due date by Tested/Authenticated SWIFT.

Documents to be delivered against acceptance. 

Please acknowledge receipt of documents. 

This collection will be subject to URC 522.
On 27 July 2020, and in the absence of any acknowledgement or advice of acceptance, a message was sent to the collecting bank stating that documents had been sent “on DA basis under the avalised draft”. The message requested immediate advice of the maturity date and stated “make sure that the advice of acceptance is avalised by your good office”. This was the first mention of the requirement for the draft to be avalised by the collecting bank.

On 24 September 2020, the collecting bank responded stating “We want to confirm the acceptance of draft by drawee, their signature on draft. This is to be paid by November 23, 2020. This has been avalized by us.”

Payment of the bill was not received on the maturity date. After the maturity date the   remitting bank sent a SWIFT message to the collecting bank stating that the draft was accepted by the drawee and was avalized by them according to their confirmation sent via SWIFT   message on 24 September 2020. The remitting bank explained to the collecting bank that avalisation by a bank is a guarantee of payment. In other words, avalisation is the act of having a third party, usually a bank, guarantee the obligation of the buyer to a seller as per the terms of a promissory note or a bill of exchange. However, the remitting bank had not received payment. 

The collecting bank refused to honour their avalisation on the basis that its confirmation is based on what is applicable to the payment of a collection i.e., where the funds will be paid once the drawee pays, as it is not a bank obligation. The collecting bank further stated that it is not for them, as a bank, to make any payment, since they are only a mediator to make the   payment, and do not have an obligation to pay in case of non-payment by the drawee. They advised that they will proceed to pay only if they receive funds from the drawee.

The arguments of the collecting bank, as expressed in various SWIFT messages, can be summarised as follows:

‘We want to confirm the acceptance of draft by drawee, their signature on draft, payment on due date November 23, 2020. We were avalizing the signature of acceptance of the term, no payment by us as you telling us to do it. So, we is not avalizing such as payment requested.’

‘We have available draft signed by drawee as their payment commitment.’

‘We did not confirm the avalization of the draft. We were explaining to you, our understanding of the concept. We want again to clarify that since the beginning of this negotiation we were not considering any payment by us to your institution as you understood. We think there is a misunderstanding from your side. Since the signature on the draft is that of the drawee, the drawee is committed to pay, as it has been explained to you many times. We are just intermediaries so we will remit the funds only when the drawee pays at our counters.’
‘This transaction is subject to URC 522. A collection does not contemplate the possibility of a guarantee. Your message requests the confirmation of the guarantee through an authenticated message (messages such as MT400 or 700 used between banks with direct correspondence), which did not happen in this case. As we were clear that we were not participating as a guarantor all messages used were MT999 (informational messages).’

‘There was not nor does there exist, a key exchange between the banks that would have allowed the exchange of messages accepting the guarantee, since that was never the understanding or intention of our bank. To have accepted to give a guarantee, this process would have to have been informed, negotiated and processed between both parties.’


‘Guarantees are applicable for the negotiations of letters of credit or standby’s but not for collections. A collection is not a contingent product for operational or accounting purposes.’

‘There is a bill of exchange sent by the remitting bank that has the indication “guaranteed”, where it is urged that the signer of said bill of exchange be the collecting bank, which results as such from the endorsement made by the drawee who accepts the obligation and the date of payment of the collection. In case of non-payment by the drawee, we can provide this bill of exchange to the remitting bank so that it can proceed with the collection by its own means. With this physical proof we evidence our intention that what we transmitted was the obligation of payment of the drawee and not from our bank. there is no signature of any legal representative.’


The arguments of the remitting bank, that have been made in numerous SWIFT messages, can be summarised as follows:

‘A bank, by avalizing the draft, acts as a co-signer with the buyer in the transaction.’ 

‘Avalization thus secures the right of the receiving party in the transaction and guarantees payment should the drawee default in payment of the draft at maturity.’ 

‘The avalizing bank becomes obligated, unconditionally, to pay the draft at maturity if the drawee fails to do so. Having avalized the draft the collecting bank has effectively guaranteed payment and become liable to honour the draft. They cannot claim that they will remit funds only when the drawee makes payment, since by avalizing the draft they have assumed the role of a guarantor. However, the collecting bank is virtually backing out from the payment obligation assumed by them, through their confirmation of having avalized the draft, and is denying to fulfil their payment obligation.’ 

‘We fail to understand as to how a bank which gave their confirmation of avalization of the draft in the first instance can now deny their responsibility by saying that they have no payment responsibility because they never provided a guarantee. As per their version they did not avalize the draft, instead they have avalized the signature of the acceptance by the drawee but not the payment. This is highly surprising for us since that bank already confirmed in their SWIFT message of 24 September 2020, the acceptance of the draft by the drawee and avalization by them. Avalization does not mean mere confirmation of the signature of the drawee on the draft by the bank. Avalization is a guarantee of payment by the bank.’ 

Please confirm whether the collecting bank should honour their commitment under the avalization and immediately effect payment with interest. 
UNQUOTE

ANALYSIS

On 3 July 2020, the remitting bank forwarded to the collecting bank a collection instruction subject to the URC 522. Amongst other requirements, the collection instruction indicated that documents were to be delivered against acceptance and that the collecting bank should confirm the due date by authenticated message. 

Having neither received an acknowledgement of receipt of the collection instruction nor any indication of the due date, the remitting bank sent a tracer on 27 July 2020 to the collecting bank. Within the tracer, the remitting bank mentioned that documents had been sent ‘on DA basis under the avalised draft’, and that the collecting bank should ‘make sure that the advice of acceptance is avalised by your good office’. 

The collection instruction contained no requirement for any avalisation of the draft, after acceptance of the draft by the drawee. The first reference to avalisation was made in the SWIFT tracer message of 27 July 2020. Although there is nothing in the URC 522 to prohibit any amendment to a collection instruction, it would be expected that a request for avalisation would be clearly and unambiguously stated (as referred to in URC 522 sub-article 4 (b) (vii)) instead of a statement that, on its face, is drafted as if to emphasise a requirement that was apparent in the collection instruction. 

As the URC 522 does not address the concept of avalisation, its exact interpretation is subject to the appropriate governing law. In the terms of this query, avalisation represents the act by the collecting bank in guaranteeing payment of the draft accepted by the drawee. The collecting bank will only be called upon to pay the draft on the due date if the drawee fails to pay. If the collecting bank was not in agreement with the request for avalisation, and according to URC 522 sub-article 1 (c), it was at liberty to decide not to handle the collection instruction until the request was removed or to not handle it at all.

On 24 September 2020, the collecting bank responded to the tracer by stating, ‘We want to confirm the acceptance of draft by drawee, their signature on draft. This is to be paid by November 23, 2020. This has been avalized by us.’ 

The topic of avalisation has been referenced in two ICC Official Opinions:

· R618 (TA107) - If a collecting bank is requested to "aval" the acceptance of the company or agrees for the draft to be drawn on it for its acceptance, then the collecting bank will be responsible for settlement at maturity. A request in a collection instruction for the collecting or presenting bank to add its "aval" to the draft would provide the principal with more comfort. However, there is no requirement or compulsion for either of the banks to adhere to that request.

· R605 (TA542) - The terms of sub-Articles 1(b) and (c) allow the collecting bank the opportunity to decline any participation in the transaction for any reason, which would include the request for it to co-accept or add its aval. Having entered into the transaction by delivering the documents against the acceptance of the drawee, the collecting bank is agreeing to act in accordance with the terms of the collection schedule. The collecting bank should have either co-accepted or added its aval to the draft(s). The collecting bank has not acted in accordance with the terms of the collection instruction nor, in respect of the release of the documents, Article 7 of URC 522. However, the collecting bank is correct in its assertion that a collecting bank should not be expected to add its co-acceptance or aval to a draft accepted by the drawee. This type of arrangement is more in line with the commitment under a letter of credit than that of a collection.
On the basis of the message of 24 September 2020, it is reasonable for the remitting bank to be entitled to rely on the statement “This has been avalised by us” as an indication that the collecting bank had added its avalisation to the draft, in the context of guaranteeing payment of the draft, and not simply an authentication of the acceptance made by the drawee. 

As mentioned in ICC Opinion R618 (TA107), if a collecting bank is requested to ‘aval’ the acceptance, then the collecting bank will be responsible for settlement on the due date if the drawee fails to make payment. From the message of the collecting bank, dated 24 September 2020, it is clear that they observed the request of the remitting bank for avalisation. By stating that the draft had been avalised, the collecting bank, whether or not it understood the implications of such avalisation, effectively means they were liable to pay on the due date. 
CONCLUSION

Having indicated that it had avalised the draft, and in the absence of any payment by the drawee, the collecting bank should have paid the draft on its stated due date.  

Any interest claim, and the amount and/or percentage rate for such interest claim, is outside the scope of the URC 522. 

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).

Yours Sincerely,


Andrew Wilson

Global Policy Director

International Chamber of Commerce

Finance for Development

Banking Commission

   ICC Malaysia

       Ms Esther Boey


  c/o Raja Darryl & Loh

         Level 26, Menara Hong Leong


  No. 6, Jalan Damanlela 

             Damansara Heights

                50490 Kuala Lumpur

                        MALAYSIA

   7 June 2021





Document 470/TA.918

Dear Ms. Boey,

Thank you for your query regarding UCP 600. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE
We received a letter of credit, subject to UCP 600, via SWIFT MT710 from a second advising bank. In its text, the issuing bank nominated us as the transferring bank. 

The LC is available with any bank by negotiation and also states under field 47A: All documents presented must be in compliance to the terms of the letter of credit. 

In our capacity as transferring bank, we transferred the LC to the second beneficiary through their bank. Two shipments were effected.

Subsequently, two sets of discrepant documents were presented to us, in the capacity of presenting bank. through the second beneficiary’s bank. Instructions were given by the second beneficiary to send the discrepant documents to the issuing bank for payment. Upon invoice substitution, the presenting bank couriered the documents to the issuing bank as per the LC instructions. 

Presenting bank has not received any notice of refusal from the issuing bank and tracers that have been sent (both directly and via the second advising bank) remain unanswered. 

Presenting bank was informed of the following by the first beneficiary:

· The cargo for the first shipment has been cleared at the port of discharge. 

· The cargo was released to the bill of lading notify party as endorsed by the consignee (the issuing bank). 

· The first beneficiary has managed to stop the cargo for the second shipment from being released to the bill of lading notify party.
· The first beneficiary was given copies of proof of payment made by the applicant. However, there were no such payments received in the presenting bank’s account to date.

Presenting Bank’s SWIFT request to the issuing bank for the return of the documents also remains unanswered.

There is presently no pending litigation with regard to this query.

We kindly seek your opinion on the following questions: 

1. The issuing bank does not provide a notice of refusal to the presenting bank. Is the issuing bank obligated to pay for the discrepant documents?

2. Is the issuing bank allowed to release the shipping documents to the applicant/notify party without paying the presenting bank?

3. What is the presenting bank’s obligation in the above case? To what extent is the presenting bank required to act in obtaining the payment on behalf of the  first and second  beneficiaries?

4. What is the remedy that the first and second beneficiaries can take to obtain payment?

5. With regard to the second shipment which is yet to be discharged, does the shipper have the right to take hold of the cargo when the bill of lading is made to order of the issuing bank?

6. Is there an avenue to “blacklist” the issuing bank when it does not honour its payment obligation?

UNQUOTE

ANALYSIS

Based upon the content of the query, it is apparent that the transferring bank also acted as the ‘presenting bank’.

1. The issuing bank does not provide a notice of refusal to the presenting bank. Is the issuing bank obligated to pay for the discrepant documents?

The second beneficiary presented two sets of documents to the transferring (presenting) bank and these were found to be discrepant. On the instructions of the second beneficiary, and subsequent to invoice substitution, the transferring bank couriered both sets of documents to the issuing bank for payment.  Neither payment nor a notice of refusal were forthcoming. 

UCP 600 sub-article 14 (b) states that an issuing bank has a maximum of five banking days following the day of presentation to determine if a presentation is complying. As per UCP 600 sub-article 16 (a), when an issuing bank determines that a presentation does not comply, it may refuse to honour or negotiate. However, should that be the case, and in accordance with UCP 600 sub-article 16 (c), then it must give a single notice to that effect to the presenter.

In the event that no such notice is provided, and in accordance with UCP 600 sub-article 16 (f), the issuing bank is precluded from claiming that the documents do not constitute a complying presentation.

From the text of the query, it would seem that the issuing bank has not provided a notice of refusal of the documents. As such, the issuing bank is precluded from asserting that the documents are discrepant, and it must pay.

2. Is the issuing bank allowed to release the shipping documents to the applicant/notify party without paying the presenting bank?

As stated in ICC Opinion R694 (TA602rev), release of documents to the applicant, without providing settlement for the full value or seeking authorisation to accept a lesser amount before releasing such documents, is clearly a breach of the fundamental principle of holding the documents pending receipt of instructions of the presenter or an acceptable waiver from the applicant. Otherwise, the issuing bank risks preclusion under UCP 600 sub-article 16 (f).

3. What is the presenting bank’s obligation in the above case? To what extent is the presenting bank required to act in obtaining the payment on behalf of the first and second beneficiaries?

From the content of the query, it would appear that the presenting bank did not add its confirmation to the credit nor did it elect to negotiate the presentations. As such, it has no obligations apart from those stated in UCP 600 article 9 and article 38 as the transferring bank. 

It is standard banking practice for a presenting bank to send tracers to the issuing bank in the event of no response or to seek further instructions from the first and second beneficiaries. 

4. What is the remedy that the first and second beneficiaries can take to obtain payment?

As stated in UCP 600 sub-article 4 (a), a beneficiary can in no case avail itself of the contractual relationships existing between banks or between the applicant and the issuing bank.

Any remedy must be sought outside UCP 600. Normally, as an initial step, it would make sense for the first beneficiary to initiate a dialogue with the applicant under the terms of their commercial contract. However, in this case, the applicant is indicating that the issuing bank was reimbursed by them and the issuing bank is not responding to SWIFT tracers.  In such a case, the transferring bank’s correspondent banking relationship team could elect to contact their counterparts with the issuing bank for assistance.  

5. With regard to the second shipment which is yet to be discharged, does the shipper have the right to take hold of the cargo when the bill of lading is made to order of the issuing bank?

This is not an issue that can be answered by UCP 600 or the ICC Banking Commission. 

6. Is there an avenue to “blacklist” the issuing bank when it does not honour its payment obligation?

This is not a resort that is covered by UCP 600 nor does the International Chamber of Commerce hold such a blacklist. This is a relationship matter that should be discussed between the correspondent banking relationship teams of both banks. 

CONCLUSION

1. Yes, the issuing bank is obligated to pay.

2. No, The issuing bank may only release documents against its honour by way of payment. 

3. The transferring bank has no formal obligations to assist the beneficiaries or to pay against discrepant documents and merely acts as a conduit between the first beneficiary, second beneficiary and the issuing bank. 

4. The first beneficiary can contact the issuing bank and demand they honour the presentations.  They can enlist the applicant to support their demands.  They may need to seek support from their legal representatives. 

5. This is outside the scope of UCP 600. 

6. This is outside the scope of UCP 600. 

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).

Yours Sincerely,


Andrew Wilson

Global Policy Director

International Chamber of Commerce

Finance for Development

Banking Commission

   
  Ms. Maria Claudia Jiménez Pájaro
                 Directora Ejecutiva – ICC Costa Rica

                    San José, Barrio Tournón, 

175 noroeste del Centro Comercial El Pueblo

                                       Costa Rica

29 June 2021

Document 470/TA.919

Dear Ms. Jiménez Pájaro,

Thank you for your query regarding URC 522. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE
In July 2020, a remitting bank sent a set of documents, including a document defined as an ‘Avalized Draft’, to a collecting bank. The collection instruction was stated to be subject to URC 522.

The collecting bank delivered the set of documents, including the so called Avalized Draft, to the drawee and requested the endorsement of the draft which the collecting bank kept under custody.

During the handling of the collection instruction, the remitting and collecting banks shared the following SWIFT messages:

On 27 July 2020, the collecting bank received a SWIFT MT999 message from the remitting bank stating: REF TO THE ABOVE DETAILS DOCS WERE SENT VIDE DHL NO ……….. DTD 03.07.20 TILL DATE NEITHER WE REC ACKNOWLEDGMENT NOR ACCEPTANCE. PLS NOTE WE HAVE SENT DOCS ON D/A BASIS UNDER THE AVALIZED DRAFT DRAWN ON YOUR GOOD OFFICE, HENCE PLS IMMEDIATELY ADVISE MATURITY DATE VIA AUTHENTICATED SWIFT MESSAGE QUOTING OUR ABOVE REF NO AND MAKE SURE THAT THE ADVISE ACCEPTANCE IS AVALIZED BY YOUR GOOD OFFICE.

On 6 August 2020, the collecting bank received another SWIFT MT999 message from the remitting bank stating: PLS NOTE WE LEARNED FROM DRAWER THAT THE GOODS HAVE BEEN RELEASED ON JULY 22, 2020 AND DRAWEE CONFIRMED TO DRAWER THAT THEY ALREADY GAVE CONSENT OF MATURITY TO YOUR GOOD OFFICE. FURTHER NOTE WE HAVE SENT DOCS ON D/A BASIS UNDER THE AVALIZED DRAFT DRAWN ON YOUR GOOD OFFICE, HENCE PLS IMMEDIATELY ADVISE MATURITY DATE VIA AUTHENTICATED SWIFT MESSAGE QUOTING OUR ABOVE REF NO AND MAKE SURE THAT THE ADVISE ACCEPTANCE IS AVALIZED BY YOUR GOOD OFFICE AS DOCS DRAWN UNDER URC522.

On 21 September 2020, the collecting bank sent a SWIFT MT999 message to the remitting bank stating: FIRST OF ALL, WE DO APOLOGIZED OUR LATE ANSWERED, DRAWEE FINALLY ACCEPTED COLLECTION TERMS. AS PER YOUR [reference] PER AMOUNT OF USD38,775.20, WE WANT TO CONFIRM THAT DRAWEE ACCEPTED TO PAY COLLECTION ON MATURITY DATE NOVEMBER 23,2020. WE WILL PROCEED WITH PAYMENT. PLEASE PROCEED TO SEND US DETAIL PAYMENT INFORMATION SO WE CAN PROCEEED WITH PAYMENT BY THEN.

On 23 September 2020, the collecting bank received another SWIFT MT999 message from the remitting bank stating: WE ACKNOWLEDGEMENT RECEIPT OF YOUR SWIFT MT 999 22.9.2020 ON THE ABOVE SUBJECT WHEREIN YOU HAVE CONFIRMED TO US THAT DRAWEE HAS ACCEPTED TO PAY OUR SUBJECT COLLECTION DOCUMENT ON MATURITY DT 23.11.20 AND YOU WILL MAKE PAYMENT TO US ON THE SAID MATURITY. PLEASE ADDITIONALLY CONFIRM US THROUGH AUTHENTICATED SWIFT THAT ACCEPTANCE OF DRAFT BY THE DRAWEE HAS ALSO BEEN AVALIZED BY YOUR BANK. AS DESIRED GIVE BELOW OUR DETAILED PAYMENT INFORMATION.

On 23 September 2020, the collecting bank sent a SWIFT MT999 message to the remitting bank stating: AS PER YOUR  MESSAGE MT999  DATED SEPT 23,2020 REQUESTING ACCEPTANCE OF DRAFT. WE WANT TO CONFIRM THE ACCEPTANCE OF DRAFT BY DRAWEE, THEIR SIGNATURE ON DRAFT THIS IS TO BE PAID BY NOVEMBER 23,2020. THIS HAS BEEN AVALIZED BY US. BEST REGARDS, INTL DEPARMENT.

On 9 December 2020, the collecting bank received a SWIFT MT999 message from the remitting bank stating: DRAWER : [name] DUE DT : NOVEMBER 23,2020, WE REF TO YOUR MT 999 DTD 23.09.20 ADVISING ABOVE NOTED MATURITY DATE BUT TILL DATE OUR ACCOUNT HAVE NOT BEEN CREDITED. ALTHOUGH MATURITY OF THE SAID BILL HAVE BEEN PASSED AND BILL BECAME OVERDUE FOR PAYMENT WE THEREFORE ASK YOU TO PROVIDE FATE OF THIS BILL IF REMAINS UNPAID OTHERWISE IMMEDIATELY REMIT PROCEEDS AS PER INSTRUCTIONS ON OUR COVERING SCHEDULE QUOTING OUR ABOVE REF NO. AWAITING YOUR QUICK RESPONSE.

On 10 December 2020, the collecting bank sent a SWIFT MT999 message to the remitting bank stating: AS PER RULES. URC 522 UNIFORM RULES FOR COLLECTIONS  ARTICLE 26. CLAUSE. C− 3 ADVICE OF NON−PAYMENT AND/OR NON−ACCEPTANCE. THE SAID COLLECTION FROM DRAWEE, AND CONFIRMATION OF ACCEPTANCE OF RECEIVER. WE DO SENT LIQUIDATION FOR PAYMENT OF IT, HOWEVER UP TODAY REMAINS UNPAID. OUR RESPONSIBILITY INTERMEDIARY ROLE IS TO INFORM YOU ABOUT IT. SO WE SUGGEST TO LET DRAWEE KNOW ABOUT IT, THEY SHOULD NEGOTIATE EACH OTHER TO TRY TO GET PAYMENT DONE BY THEM. EVEN THOUGH WE HAVE TRIED TO GET PAYMENT DONE BY THEM. EVEN THOUGH WE HAVE TRIED TO GET MONEY WITH NO SUCCESS. IF YOU WANT TO REACH US BY EMAIL XXXXXXXXXXXXX.COM.

In order to clarify our query and help our Technical Banking Committee to discuss it, we insert below a copy of the bill of exchange sent to the collecting bank (with names duly stricken). From our point of view, the URC 522 is not applicable to this type of bill of exchange received for collection only. We want to emphasise that the expression “this has been avalised by us” (collecting bank’s SWIFT message of 23 September 2020) was always subject to the complete nature of the management of URC 522, which is why it was not possible to honour the payment, unless the drawee would comply with it.
To add further clarification, the ‘acceptance’ stamp was signed by the drawee on 16 September 2020. The bank only added a seal that is used by the drawee to stamp the acceptance. No acceptance was added by the collecting bank. The stamp has the following written text (English translation): International Collection Department; Accepted date; Expiration date; Company name; Signature; and Legal representative or General Attorney.


Given the circumstances outlined, we seek the opinion of the ICC in respect to whether the collecting bank is obligated to honour the payment as the drawee failed to effect payment on 23 November 2020?

UNQUOTE

ANALYSIS

During July 2020, the remitting bank forwarded to the collecting bank a collection instruction subject to the URC 522. The documents included a draft, that also included the words “Avalized Draft”.

Having neither received an acknowledgement of receipt of the collection instruction nor any indication of the due date, on 27 July 2020 the remitting bank sent a tracer message to the collecting bank. Within this message, the remitting bank mentioned that documents had been sent “on DA basis under the avalized draft”, and that the collecting bank should “make sure that the advise acceptance is avalized by your good office”.

From the query it is unclear if the collection instruction contained any requirement for avalisation of the draft after acceptance of the draft by the drawee. However, in the SWIFT tracer messages of 27 July 2020 and 6 August 2020, references to collecting bank avalisation were included.

Although URC 522 does not prohibit amendments to a collection instruction, and as stated in URC 522 sub-article 4 (b) (vii), it would be expected that any request for avalisation would be clearly and unambiguously stated within the collection instruction, as opposed to the circumstances in this query wherein it appears in the text of the draft prepared by the drawee and in the tracer messages.  It should be noted that, in accordance with URC 522 sub-article 4 (a) (ii), banks will not examine documents in order to obtain instructions. This applies to the draft in this query.

As the URC 522 does not address the concept of avalisation, its exact interpretation is subject to the appropriate governing law. In the terms of this query, avalisation represents the act by the collecting bank in guaranteeing payment of the draft accepted by the drawee. The collecting bank will only be called upon to pay the draft on the due date if the drawee fails to pay. If the collecting bank was not in agreement with the request for avalisation, and according to URC 522 sub-article 1 (c), it was at liberty to decide not to handle the collection instruction until the request was removed or to not handle it at all.

The topic of avalisation has been referenced in two ICC Official Opinions:

· R618 (TA107) - If a collecting bank is requested to "aval" the acceptance of the company or agrees for the draft to be drawn on it for its acceptance, then the collecting bank will be responsible for settlement at maturity. A request in a collection instruction for the collecting or presenting bank to add its "aval" to the draft would provide the principal with more comfort. However, there is no requirement or compulsion for either of the banks to adhere to that request.

· R605 (TA542) - The terms of sub-Articles 1(b) and (c) allow the collecting bank the opportunity to decline any participation in the transaction for any reason, which would include the request for it to co-accept or add its aval. Having entered into the transaction by delivering the documents against the acceptance of the drawee, the collecting bank is agreeing to act in accordance with the terms of the collection schedule. The collecting bank should have either co-accepted or added its aval to the draft(s). The collecting bank has not acted in accordance with the terms of the collection instruction nor, in respect of the release of the documents, Article 7 of URC 522. However, the collecting bank is correct in its assertion that a collecting bank should not be expected to add its co-acceptance or aval to a draft accepted by the drawee. This type of arrangement is more in line with the commitment under a letter of credit than that of a collection.

On 23 September 2020, the collecting bank responded to the remitting bank’s message of the same date by stating, “We want to confirm the acceptance of draft by drawee, their signature on draft. This is to be paid by November 23, 2020. This has been avalized by us.”

On the basis of the message of 23 September 2020 from the collecting bank, it is entirely reasonable for the remitting bank to be entitled to rely on the statement, “This has been avalized by us”, as an indication that the collecting bank had added its avalisation to the draft, in the context of guaranteeing payment of the draft, and not simply as an authentication of the acceptance made by the drawee. 

As mentioned in ICC Opinion R618 (TA107), if a collecting bank is requested to ‘aval’ the acceptance, then the collecting bank will be responsible for settlement on the due date if the drawee fails to make payment. From the message of the collecting bank dated 23 September 2020, it is clear that they had seen the request of the remitting bank for avalisation. By stating that the draft had been avalised, the collecting bank, whether or not it understood the implications of such avalisation, effectively means they were liable to pay on the due date. 

Within the query, there is a copy of the draft (masked), and the collecting bank presents the argument that URC 522 is not applicable to this type of draft. The presented document includes the words “bill of exchange” and is thereby included into the list of “financial documents” listed in URC 522 sub-article 2 (b) (i). In any case, any document can be included in a collection and, if the collection instruction indicates that it is subject to URC 522, then it is subject to URC 522. If the collecting bank, for any reason, did not consider the URC 522 to be applicable then it should have declined to handle the collection in accordance with URC 522 sub-article 1 (c). 

CONCLUSION

Having indicated that it had avalised the draft, and in the absence of any payment by the drawee, the collecting bank should have paid the draft on its stated due date.  

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).

Yours Sincerely,


Andrew Wilson

Global Policy Director

International Chamber of Commerce

Finance for Development

Banking Commission

Mr. Buddy Baker

International Banking Advisor

United States Council 

for International Business

1212, Avenue of the Americas 
New York, NY 10036
United States of America
9 August 2021





Document 470/TA.920

Dear Mr. Baker,

Thank you for your query regarding UCP 600. Please find below the opinion of the ICC Banking Commission Technical Advisers.

QUOTE

Background:
At a recent meeting in the USA, banks dealing with commercial LCs subject to UCP 600 raised concerns regarding compliance/sanctions clauses being used by banks in Asia given their breadth, e.g., including regulations and sanctions of countries with no jurisdiction over the parties to the LC or the currency of the LC and allowing for the issuing bank to exit from its irrevocable LC obligations.  Two such clauses are provided for reference:  

 

BREACHES OF LOCAL AND INTERNATIONAL ANTI-MONEY LAUNDERING OR ECONOMIC SANCTIONS LAW AND REGULATIONS ADMINISTERED BY, INCLUDING BUT NOT LIMITED TO CHINA, UNITED NATIONS, UNITED STATES, ARE NOT ACCEPTABLE. OUR BANK MAY REJECT ANY TRANSACTION IN VIOLATION OF ANY OF THESE LAWS AND REGULATIONS WITHOUT ANY LIABILITY ON OUR PART.

and

PURSUANT TO THE UNITED NATIONS SANCTIONS AND THE RELEVANT REGULATIONS, THE SANCTIONS IMPOSED BY THE OFFICE OF FOREIGN ASSETS CONTROL OF THE UNITED STATES OF AMERICA, TERRORIST LISTS ISSUED BY THE GOVERNMENT OF THE PEOPLE'S REPUBLIC OF CHINA, THE SANCTIONS    IMPOSED BY THE EUROPEAN UNION AND THE RELEVANT SANCTIONS LISTS APPLICABLE TO THE JURISDICTION OF THE HONG KONG SPECIAL ADMINISTRATIVE REGION FROM TIME TO TIME, WE SHALL NOT HANDLE OR DEAL WITH ANY DOCUMENTS, SHIPMENTS, GOODS, PAYMENTS AND/OR TRANSACTIONS THAT MAY RELATE, DIRECTLY OR INDIRECTLY, TO ANY SANCTIONED COUNTRIES/REGIONS, PERSONS OR PARTIES. ACCORDINGLY, ANY PRESENTATION THAT MAY VIOLATE THE AFORESAID CONDITION MAY BE REJECTED BY US OR ANOTHER REMITTING, RECIPIENT OR INTERMEDIARY BANK AT ANY TIME WITHOUT ANY LIABILITY ON OUR PART.

While we believe these clauses fall outside of the norms, banks are having difficulty having them removed. At times banks are therefore unable to support beneficiaries’ requests for confirmation or even negotiation.  A few banks have made requests to the issuing banks referring to the Addendum to the ICC Guidance Paper on the Use of Sanction Clauses only to receive no responses or responses intended to justify the use of the clauses.  As noted in the Addendum, these clauses continue to be a “problematic issue”.  

                

Official ICC Opinion R906 (TA884rev) provides some good guidance and states that: “Various ICC Opinions, including more recently TA752rev3, clarify that mandatory laws, including directly applicable sanctions, to which an issuing bank is subject whether by virtue of, inter alia, its country of operation, its home country or the    currency of the transaction override the UCP and any undertaking contractually issued by that issuing or confirming bank” and “In the event that an issuing bank refuses to honour a presentation for legal or regulatory reasons, such bank should provide additional details should further substantiation be requested”.
              

In ICC’s Document No. 470/1129 rev – 26 March 2010 titled Guidance Paper on the Use of Sanctions Clauses for Trade Related Products, an example of a problematic clause is noted in example 3.4:

Trade and economic sanctions ('sanctions') imposed by governments, government agencies or departments, regulators, central banks and/or transnational organisations (including the United Nations and European Union) impact upon transactions involving countries, or persons resident within countries currently including Balkans, Belarus, Cote d' Ivoire (Ivory Coast), Lebanon, Liberia, Rwanda, Sierra Leone, Somalia, Syria, the Democratic Republic of Congo, Uzbekistan, Afghanistan, Iran, Iraq, Myanmar ( Burma), North Korea, Cuba, Zimbabwe and Sudan. Issuing bank and all of its related bodies corporate might be subject to and affected by, sanctions, with which it will comply. Please contact issuing bank for clarification before presenting documents to issuing bank for negotiation or undertaking any dealings regarding this credit involving countries or persons affected by sanctions. Issuing bank is not and will not be liable for any loss or damage whatsoever associated directly or indirectly with the application of sanctions to a transaction or financial service involving issuing bank. Issuing bank is not required to perform any obligation under this credit which it determines in its discretion will, or would be likely to, contravene or breach any sanction. This clause applies notwithstanding any inconsistency with the current edition of the International Chamber of Commerce Uniform Customs and Practice for Documentary Credits.

While not directly commented on, we find sanctions clauses that contain references to possible “indirect risks”, as reflected in bold in 2 of the 3 examples provided above, to be very subjective and outside of a bank’s mandate to adhere to its governing laws and regulations.  

We seek the ICC Banking Commission’s thoughts on the following questions:
A.    Does the Banking Commission agree that the clauses referenced and     similar clauses would fit into the meaning of “problematic” as noted in the Addendum to the ICC Guidance Paper on the Use of Sanction Clauses? 

B.    May payment for a complying presentation be delayed or withheld because of sanctions that are unrelated to any aspect of a particular LC deal. For example, if an LC is in USD and covers a shipment from the USA to China and no parties in the LC or documents are in the EU, may an issuer delay or withhold payment due to a specific EU sanction when no LC party, currency, or shipping route is EU-related? 
C.    We recognize that laws and regulations pertaining to an LC transaction must be adhered to. However, we seek confirmation that these clauses do not override the examination period noted in UCP 600 sub-article 16 (b) or the refusal requirements noted in UCP 600 article 16 and that banks remain liable for payment of their irrevocable LC undertakings. 
D.     Does the Banking Commission agree that sanctions clauses referring to “indirect risks” should be avoided?  If not, can the Banking Commission provide some examples of possible indirect risks that might apply to a LC?  

UNQUOTE

ANALYSIS


As is mentioned in the query, the issue of sanctions clauses in documentary credits (and demand guarantees) has been addressed in several ICC publications and documents. Most  specifically, in ICC’s Document No. 470/1129 rev – 26 March 2010 titled Guidance Paper on the Use of Sanctions Clauses for Trade Related Products and its Addendum dated May 2020.

A. A key issue is whether a sanctions clause brings into question the irrevocable and documentary nature of the credit or guarantee i.e., does the clause allow the issuing bank or guarantor a level of discretion as to whether to honour beyond the statutory or regulatory requirements applicable to it. 

This is reflected in the first clause mentioned above as it includes wording that is extensive in its scope by the mention of various regulations (i.e., “INCLUDING BUT NOT LIMITED TO”). Likewise, it is not clear that the potential consequence (rejection of the transaction, which may mean a rejection to honour) can only be enforced if the violated law or regulation would apply to the issuing bank or guarantor.

The same can be said of the second clause. For example, it refers to “sanctioned countries/regions, persons or parties” without defining what that would mean in the context of a documentary credit or guarantee. 

Furthermore, the Addendum to the ICC Guidance Paper on the Use of Sanction Clauses dated May 2020 confirms that if a sanctions clause is to be incorporated, the Banking Commission recommends that the clause should be drafted in clear terms, restrictively, to limit the reference only to mandatory law applicable to the bank.
B. In accordance with UCP 600 sub-article 7 (b), an issuing bank is irrevocably bound to honour as of the time it issues a credit. Sub-article 7 (a) includes that provided the stipulated documents are presented to the issuing bank and that they constitute a complying presentation, then the issuing bank must honour. Any delay or refusal to pay, due to a sanctions clause, is outside the scope of the UCP 600. Likewise, unless mandatory law or regulation prohibits the issuing bank from honouring it must do so if a complying presentation is made. 

The Banking Commission cannot comment on specific regulations and their application in respect of the involved parties. However, as highlighted in the Addendum to the ICC Guidance Paper on the Use of Sanction Clauses dated May 2020, and as generally stated in the original Guidance Paper issued in 2014, it is recommended that banks refrain from issuing or accepting trade finance instruments that include sanctions clauses that purport to impose restrictions beyond those applicable to the performance of the obligation under the trade finance instrument as a matter of law. 

As is stated therein, broader sanctions clauses defeat the independence principle in letters of credit and demand guarantees, the exclusively documentary nature of the instrument, and create uncertainty.
C. Any refusal to pay under a documentary credit based on one of the sanctions clauses referred to in this query would not be based on the UCP 600 and would not constitute a formal refusal of the presentation. As such, if the issuing bank has not made a refusal that would comply with UCP 600 article 16, it would be obligated to honour under the documentary credit and the UCP 600.

D. Whilst the term ‘indirectly’ has been mentioned in examples in both the original Guidance Paper and the query above, it is not clear from the context what “indirectly” actually means. In fact, the Addendum to the ICC Guidance Paper on the Use of Sanction Clauses dated May 2020, highlights that clauses should refrain from including unparticularised references to laws generally (e.g. “any applicable local and foreign laws”). Usage of the term ‘indirectly’ leads to the same conclusion. The recommended clause in the Addendum Paper avoids usage of the term ‘indirectly’. 

When an issuing bank deems it necessary to incorporate a sanction clause into its undertaking, its content and scope must be limited to the sanction regulations that will be applicable to that letter of credit or guarantee based upon its content e.g., locations of named parties and entities, currency of the credit or guarantee, etc. and any other applicable terms and conditions, and not be described in vague or generalised terms such as ‘including, but not limited to’ or ‘indirectly’ which are non-documentary in nature.

CONCLUSION

A. Yes, the two sanctions clauses referred to in the query can be considered as ‘problematic’ as noted in the Addendum to the ICC Guidance Paper on the Use of Sanction Clauses dated May 2020.

B. The Banking Commission cannot comment on specific sanctions or regulations and their application in respect of the involved parties. Likewise, any delay in, or refusal to pay due to a sanctions clause is outside of the UCP 600. However, unless mandatory law or regulation   prohibits the issuing bank from honouring, it must do so if a complying presentation is made.

C. If the issuing bank has not made a refusal that would comply with UCP 600 article 16, it would be obligated to honour under the documentary credit and the UCP 600.

D. It is not clear from the context what “indirectly” means or how it would be applied. As indicated under the Analysis, terms such as ‘including, but not limited to’ or ‘indirectly’, which are non-documentary in nature, should not be used.

The opinion(s) rendered on this query reflect the opinion of the ICC Banking Commission’s Technical Advisers based on the facts under “QUOTE” above. They do not necessarily reflect the opinion of the ICC Banking Commission until the Banking Commission renders its approval or disapproval of these opinion(s) at the next scheduled meeting.

The reply given is not to be construed as being other than solely for the benefit of guidance and there should be no legal imputation associated with the reply offered.

If this query relates to a matter currently under consideration by the courts, the ICC Banking Commission will refrain from considering it for adoption as an opinion.

Neither the ICC nor any of its employees, nor any member of the Banking Commission, including the Chairman, Vice-Chairmen or Technical Advisers shall be liable to any person for any loss or damage arising out of any act or omission in connection with the rendered opinion(s).

Yours Sincerely,


Andrew Wilson

Global Policy Director

International Chamber of Commerce

